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WHEN DAMAGES MAY BE RECOVERED 
FOR MENTAL ANGUISH FOR BREACH OF 
CONTRACT OF CARRIAGE, WHERE NO 
PHYSICAL INJURY IS ALLEGED AND 
SHOWN. 





The last criticism we made of the Min- 
nesota Supreme Court was of an opinion 
by Mr. Justice Jaggard, in the case of 
Cummings v. Wilson, 110 N. W. Rep. 4, 
but in the recent dissenting opinion by him 
in the case of Beaulieu v. Great Northern 
Railway Co., 114 N. W. Rep. 357. we find 
ourselves with him as against the remainder 
of the court. 

In that case the defendant company had 
engaged to transport a corpse to a certain 
destination, where at a fixed time the fun- 
eral services were to be held, and through 
the negligence of the defendant’s servants 
and agents the corpse was carried beyond 
the point of destination and a delay of the 
funeral services of twenty-four hours was 
caused because of the defendant’s default. 

The petition charged that the defendant 
by its agents, wrongfully and unlawfully 
retained possession thereof, and negligent- 
ly, wrongfully and unlawfully, and with 
utter disregard of the rights and feelings 
carried the corpse beyond destination, and 
caused the above mentioned delay. The pe- 
tition charges no specific damages, but al- 
leges that the plaintiff suffered great an- 
noyance and damage; that her feelings 
were greatly outraged and she had suffered 
ereat distress of mind. The majority opin- 
ion states that the complaint charges no 
wilful or intentional misconduct on the 
part of the defendant by its agents, and 


that the whole question as presented, was 


upon the contract to carry and whether the 
premises warranted a recovery of damages 
for mental anguish. Having decided that 
ro damages could be had beyond such 
damages as might be shown for an ordin- 
ary breach of contract, Mr. Justice Jag- 





gard clearly exposes the distinction en- 
deavored to be made in the principal case 
relied upon by the court, as between what 
would give rise to a right oc action upon 
the contract, or an action upon a tort. He 
says: 

“IT am unable to agree with the real 
major premise of the majority opinion, 
which concerns distinction between actions 
on the contract and on the tort. According 
to that opinion, ‘the difference between ac- 
tions in tort and those for breach of con- 
tract is pointed out with clearness’ in Fran- 
cis v. Western Union Tel. Co., 58 Minn. 
252, 59 N. W. Rep. 1078, 25 L. R. A. 
406, 49 Am. St. Rep. 507. In the passage 
referred to Judge ‘Mitchell said: “This ac- 
tion is not one of tort, but of contract; its 
gist and gravamen being the breach of the 
contract, the duties and obligations grow- 
ing out of which are regulated by the stat- 
ute, which itself becomes a part of it. The 
best test of this is the fact that such an ac- 
tion could not be maintained without plead- 
ing and proving the contract.’ This amounts 
to defining a tort as a wrong independent of 
contract. The fallacy of that definition has 
been clearly and repeatedly demonstrated. 
It is‘ elementary that the distinction be- 
tween contracts and torts is not philosophi- 
cal, but historical, and largely concerns the 
law adjective. Mr. Pollock accordingly de- 
fines a tort as ‘an act or omission giving 
rise by virtue of the common-law jurisdic- 
tion of the court to a civil remedy which is 
not an action on the contract.’ Pollock on 
Torts, 4. 

In point of actual number, nine-tenths 
of the actions ex delicto heard by this court, 
and by most courts, involve causes of ac- 
tion ‘which could not be maintained with- 
out pleading and proving the contract.’ 
Most of them are in trespass on the case, 
and are brought for the violation of a con- 
tract duty, or for a violation of a duty im- 
rosed by the common law or statute upon 
relations entered into by contract. * * 

The familiar principle is laid down in 1 
Chitty, Pleadings, 135—which has been 
approved times without number—that, ‘if 
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a common-law duty results from the facts, 
the party may be sued in tort for any negli- 
gence or misfeasance in the execution of 
the contract.’ In the leading case of Boor- 
man v. Brown, 3 Q. B. 511, Tindall, C. J., 
said: ‘That there is a large class of cases 
in which the foundation of the action 
springs out of privity of contract between 
the parties, but in which, nevertheless, the 
remedy for the breach or nonperformance 
is indifferently either assumpsit or case 
upon tort, is not disputed. Such are actions 
against attorneys, surgeons, and other pro- 
fessional men. * * * Actions against 
common carriers, against ship owners on 
bills of lading, against bailees of different 
descriptions, and numerous other cases oc- 
cur in which the actions brought in tort or 
contract, at the election of the plaintiff. * 
* * The principle in all these cases 
would seem to be that the contract creates 
a duty, and the neglect to perform that 
duty, or the nonfeasance, is a ground of 


’ 


action upon a tort. 

We also fully agree with Judge Jaggard 
when he says: 

“Nor am [ able to agree with the minor 
premise of the majority opinion that ‘plain- 
tiff’s complaint charges a breach of con- 
tract only,’ and that, therefore, the rule of 
damage applicable to cases of tort may not 
be invoked. [ think that complaint charges a 
violation of a duty imposed by common-law 
upon a relation which was entered into by 
contract and constitutes a cause of action in 
form ex delicto. So far as the allegations of 
the particular complaint are concerned, 
there can be, and, as I understand, there 
is, no doubt that it contains all necessary al- 
legations to make out a cause of an action ex 
delicto, if such a thing may be. The pres- 
ent question is not the form of the com- 
plaint, but whether plaintiff has a right to 
sue ex delicto on the facts therein stated. 
It is elementary that, for breach of any 
duty imposed by law, the person making 
the contract with the carrier may sue ex 
contractu or ex delicto, for the violation of 
the duty.” All this being true, the measure 
of damages must be viewed .from the stand- 





point of a tort, “which is wholly distinct 
from a matter of individual contract.” 
The third point follows logically upon 
the previous two and it is not necessary 
that we say we concur in the following: 
“T am unable to agree with the conclusion 
of the majority opinion that damages for 
mental anguish cannot be recovered in the 
present action. The gist of the previous dis- 
cussion is not the academical one, as to 
the mere form of action, but the practical 
one, as to the measure of damages. Of 
course, the mere fact that the present ac- 
tion sounds in tort does not necessarily en- 
title plaintiff to recover damages for men- 
tal anguish. In some actions ex delicto such 
damages are awarded; in others they are 
excluded. Their allowance or denial de- 
pends upon considerations peculiar to the 


particular action then under consideration, 


and not upon any general principle apply- 
ing indifferently to all or most torts, ex- 
cept the obviously proper general disincli- 
nation to allow their assessment. The status 
of a dead body, it is familiar, is anomalous. 
It is neither a living passenger nor freight. 
None the less it is within the protection 
of the law. The carrier undertaking to ship 
it owes it a duty for the violation of which 
its custodian may recover damages in an 
action in tort. There is no controversy as to 
these propositions. Whether or not the law 
recognizes a ‘kind of quasi property’ in 
dead bodies we need not stop to inquire. 
The only question here is whether that vio- 
lation must be wilful or may be negligent. 
To my mind it follows, from the previous 
discussion, from principle, and from au- 
thority that a cause of action in tort is 
here made out, justifying the recovery of 
sentimental damages, although the wrong 
is shown to have been merely negligent.” 

It seems to us that it is clear that the 
undertaking was of such a character that 
the failure was of itself one that brought 
the case into the domain of the wilful tort. 
The agents were presumed to know that 
all preparations for the funeral were made 
when they were and what the consequences 
would be by a failure to perform the un- 
dertaking. The allegations in the petition 
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stated a case in which the breach complain- 
ed of was in its very nature nothing short 
of wanton neglect, so that although it was 
according to Judge Jaggard’s conclusion, 
not necessary to make out a case of wilful 
neglect, yet nevertheless such misconduct 
was equal to it for it was reckless. Nor 
do we think it necessary that to recover in 
such a case it was necessary to have done 
more than to state such facts as in their 
nature, when proved, would show a reck- 
less disregard of a duty. Chicago, etc., R. 
Co. v. Stock Farm, 194 Ill. 9, 62 Cent. L. 
J. 142. In such an event the majority opin- 
ion agrees that damages to outraged feel- 
ings might be recovered. In England, in 
case of negligence of a common carrier, the 
complainant may frame his case either upon 
the contract, or upon the tort, and if he 
puts his claim in on one ground and proves 
it on the other, he is not embarrassed by 
any rules of departure for the question to 
be tried is in either case the same. Kelly 
v. Metropolitan R. Co., 1 Q. B. D. (1895), 
944, 65 Cent. L. J. 365. 








NOTES OF IMPORTANT DECISIONS. 





INSURANCE—DEPOSIT OF POLICY IN 
MAIL AS DELIVERY.—In a recent case of 
Travelers’ Fire Insurance Co. v. Globe Soap Co. 
(Ark.), 107 S. W. Rep. 386, it is held that an 
insurance policy containing no conditions to the 
contrary, is delivered within .the meaning of 
the law from the time that it is deposited in 
the mail addressed to the insured. The fire 
occurred after the mailing of the policy but 
before its receipt by the agent of the insuree. 
The court says in part: 

“The policy was in the United States mail 
en route from Chicago to Cincinnati in an en- 
velope addressed by McRae to Drexel, Brown 
& Co., when the fire occurred. 

The policy reads, in part, as follows: ‘Trav- 
elers’ Fire Insurance Company of Pine Bluff, 
Arkansas, in consideration of the stipulations 
herein named and of twenty-two and 50-100 
dollars premium, does insure the Globe Soap 
Company for the term of one year from the 
tenth day of December, 1904, at noon, to the 
tenth day of December, 1905, at noon, against 
all direct loss or damage by fire,’ etc. The 
insurance was absolute and _ unconditional. 





There was no evidence that it was to take ef- 
fect upon any condition. 

Drexel, Brown & Co. were the agents of 
the appellee. Phoenix Insurance Company v. 
State, 76 Ark. 180, 88 S. W. Rep. 917; 2 Clark 
& Skyles on the Law of Agency, p. 1720; Os- 
trander on Fire Insurance (2d Ed.), Sec. 45, p. 
165; 1 Joyce on Insurance, Sec. 414. In pro- 
curing the insurance they were not limited 
to any particular company or in any other 
manner. McRae was authorized to deliver it 
to the appellee for appellant. He sent it to 
Drexel, Brown & Co. by depositing it in the 
United States mail before the fire and the 
addressee received it on the morning after 
the fire. The deposit of the policy in the mail 
was a delivery to Drexel, Brown & Co. (Mu- 
tual Reserve Fund Life Association v. Far- 
mer, 65 Ark. 581, 47 S. W. Rep. 850); and, 
they being the agents of the appellee for that 
purpose, it was thereby delivered to the ap- 
pellee.” 

This case is unquestionably in line with the 
best authority. If the offer is made, and the 
policy is mailed, that is clearly an offer and ac- 
ceptance. The contract is complete from the. 
moment the risk is accepted. There does not 
appear to be any good reason why the rule 
should be different in insurance cases. The rule 
as to delivery of a policy of insurance is stated 
in 16 Am. & Eng. Ency. of Law, 855, as fol- 
lows: “Whether an insurance policy has or 
has not been delivered after its issuance, so 
as to complete the contract and give it binding 
effect, does not depend upon its manual pos- 
session by the assured, but rather upon the 
intention of the parties as manifested by their 
acts or agreement. As a general rule, when- 
ever one parts with the custody and control of 
anything with intention at the time that it 
shall pass into the possession of another, its 
delivery to such other person has, in contem- 
plation of law, become complete. The manual 
possession of the thing which it is intended to 
deliver is a matter of little consequence. Such 
possession may exist without any legal deliv- 
ery, and it may not exist where a legal delivery 
has been effected. The controlling question is 
not who has the actual possession of the pol- 
icy, but who has the right of possession.” 

e ‘ 








THE MAXIM THAT THE LAW DOES NOT 
REQUIRE IMPOSSIBILITIES. 





The Most Usual Mode of Expressing the 
Maxim.—It is an ancient and familiar max- 
im of the law which is embodied in the 
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Latin phraseology, Lex non cogit ad im- 
possibilia.* 

Literally, the maxim would mean that the 
law does not coerce to impossibilities, or 
compel impossibilities. Here there are cer- 
tain words to be understood. It is not the 
impossibilities which the law fails to com- 
pel, but the doing or performing of impossi- 
bilities. As a matter of fact, however, the 
law not only does not but cannot compel 
“impossibilities,” where they are such in 
the strict sense of that term. It could order 
the performance of such impossibilities, but 
could not enforce its order. The transla- 
tion of the maxim is therefore more prop- 
erly put in the form, which is usually adopt- 
ed, that the law does not require impossi- 
bilities.? 

“The law never requires impossibilities” 
is the phraseology used in the statutes of 
some of the states.® 

Various Forms of the Maxim.—Some- 
times the words of the maxim are put in a 
different order, so as to read ad impossi- 
bilia lex non cogit.* 


(1) This phraseology is used in State v. Van 
Wye (1896), 36 Mo. 227, 37 S. W. Rep. 938, 58 
Am. St. Rep. 627; Mosley v. Ins. Co. (1887), 55 
Vt. 142; Bouldin v. Ewart (1876), 63 Mo. 330; 
Cahoon v. Coe (1876), 57 N. H. 556; Capp Vv. 
Henniker (1875), 55 N H. 179; Wells v. Burbank 
(1845), 17 N. H. 393; Bailey v. Crespigny (1869), 
Law. R. (Eng.) 4 Q. B. 180, 38 Law J. Q. B. 98, 
19 Law Times (N. S.), 681, 17 Weekly Reporter 
494 

(2) This is the phraseology used in Kentzler 
vy. American Mutual Accident Association (1894), 
88 Wis. 589, 60 N. W. Rep. 1002, 43 Am. St. Rep. 
934; Matthews v. American Central Ins, Co. 
(1897), 154 N. Y. 449, 48 N. E. Rep. 751, 61 Am. 
St. Rep. 627, 39 L. R. A. 433. See also the em- 
ployment of more .or less similar phraseology 
in Davis v. Grand Rapids Fire Ins. Co. (1895), 
35 N. -Y. Supp. 792, 15 Mise. Rep. 263 (Buffalo 
Superior Ct.) affirmed without opinion, in 157 
N. Y. 685, 51 N. E. Rep. 1090; People’s Fire Ins. 
Co. v. Pulver (1889), 127 Ill. 246, 20 N. E. Rep. 
18; Eggleston v. Council Bluffs Ins. Co. (1884), 
65 Iowa 308, 21 N. W. Rep.' 652; Browm, v. Fra- 
ternal Accident Ass’n. (1898), 18 Utah 265, 55 
Pac. Rep. 63. 


(3) See Cal. Civ. Code, §3531, Dak. Civ. Code 
§4718, in Comp. Laws, bottom p. 812; 2 Gran- 
tham’s So. Dak. Code, p. 1479, $5921; Mont. Civ. 
Code, §4622, in 2 Ann’d Codes, bottom p. 1469. 


(4) This is done by way of illustration to 
refute a suggestion that the cars should turn 
out for a wagon, in Commonwealth v. Temple 
(1859), 14 Gray (Mass.), 69; and in explaining 
in answer to an objection to an English bank- 
rupt law, that if it does not require full pay- 








The maxim is also sometimes mentioned 
in a way which while keeping the sense, 
leaves out the negative word in the Latin.® 

So the maxim is sometimes made to de- 
note that the law compels “no one” to im- 
possible things, by being put in the form, 
Lex neminem cogit ad impossibilia.° 

The familiar maxim on the subject is 
also put in the form which indicates that 
the law does not,“intend” anything impossi- 
ble, or in the Latin phraseology, Lex non 
intendit aliquid impossibile.* 

What may be regarded as practically a 
variation of the same maxim is found in the 
Latin words, Impotentia excusat legem, or 
literally, Impotence excuses law, which may 
be freely translated. Want of power is an 
excuse in law. This form of the maxim is 
especially invoked in regard to tenancy by 
curtesy, where entry by the husband to 
give seisin is precluded during the life time 
of the wife.® 

Three other modes of expression may 
also be viewed as variations of the maxim, 
or at any rate as embodying like ideas. One 
of these, declaring that An impossibility in- 
volves no obligation is in the Latin form, 
Impossibilium nulla abligatio est. Literally, 


ment of the debts as a prerequisite to discharge, 
this is because such payment may be impossi- 
ble, in May v. Breed (1851), 7 Cush. (Mass.) 15. 

(5) Thus in England, Lord Ashburne has 
said: “Unless lex cogit ad impossibilia,” ete. in 
Hick v. Raymond (1892), L. R. (1893) App. Cas. 
22, 62 L. J. Q. B. 98, 68 Law Times (N. S.) 175, 
41 Weekly Rep’r 384, 1 The Rep. 125. 

(6) Schroeder v. Hudson River R. R. Co. 


(1855), 6 Duer. (N. Y.) 55. 
(7) This was done in construing a constitu- 
tional provision regulating eminent domain 


which declared that until the compensation 
shall be paid to the owner, or into court for 
the owner, “the property shall not be distrib- 
uted” or the proprietary rights of the owner 
therein divested. It was considered quite ob- 
vious that the words quoted were not to be 
taken in a literal sense, at least so far ag con- 
cerns preliminary steps looking to the con- 
demnation of property. In fact, it was pointed 
out that if such rigidity of meaning be attrib- 
uted to these words, it would be out of the 
power of a railroad or municipal corporation 
to take the necessary initiatory steps to ascer- 
tain what land would be required for the pur- 
pose in view: St. Louis & San Francisco Ry. 
Co. v. Evans & Howard Fire Brick Co. (1884), 
85 Mo. 307. 

(8) Such application of this form of the 
maxim is made in Jackson y. Sellick (1811), 8 
Johns. (N. Y.) 262; Jackson v. Johnson (1825), 
5 Cow. (N. Y.) 74. 
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An Impossible Thing is no Obliga- 
tion. Another insists that’ No one 1s 
bound to do an impossibility, or, in the 
Latin form, Nemo tenetur ad impossibile.® 

The third declares, in antique language, 
that the law respecteth the possibility of 
things.’° 

Sources of the Maxim.—The first appear- 
ance of the maxim under consideration in 
the English reports seems to be in a case 
decided in 1610 and preserved in Hobart’s 
Reports, which were printed in 1646. The 
maxim there appears with the omission of 
the word “ad” (to) before “impossibilia” 
and in combination with that other form of 
the maxim “Jmpotentia excusat legem.” 
The latter form is preceded by. the Latin 
word for “but,” (“sed”) and so given 
as A species of equivalent for the maxim in 
its first form.” 


(9) Literally, no one is held to (what 1s) 
impossible. See remark of Campbell, C. J., in 
Regina v. Ambergate, etc. Ry. Co. (1853), 1 El. 
& Bl. (Eng.) 372, 72 Eng. Com. Law 371, 

(10) These expressions, and indeed all the 
forms of the maxim, ‘are stated and translated 
by Bouvier in his extensive collection of max- 
ims, arranged alphabetically according to the 
tirst word of the Latin or other phraseology 
used in them. See Bouv. Law Dict. (Rawle’s 
Revision), pp. 361, 356, 360, 365. 

(11) Moore v. Hussey, Hob. 93. In this case 
an action of trespass had been brought for rav- 
ishment of a ward, against various parties, in- 
cluding a husband and his wife. The defend- 
ants pleaded not guilty, but ere all found 
guilty except the husband a another. The 
jury awarded damages, and further found that 
the ward was an infant, and that his marriage 
was worth eight hundred pounds, The wife 
being found guilty, the question was whether 
such a woman covert was liable to pay the 
value of the marriage and the damages. Against 
such a conclusion it was urged that the statute 
inflicts abjuration or imprisonment in case the 
ravisher cannot satisfy for the marriage and 
that as the woman is under a necessary liabil- 
ity to satisfy, she was out of the meaning of 
the statute, and therefore should not be pun- 
ished with imprisonment or abjuration for not 
so satisfying. It was accordingly objected 
“that the woman's disability to pay for the 
marriage shall excuse her of the imprisonment 
and exempt her out of the meaning of the law, 
under that rule, Lex non cogit ad impossibilia, 
sed impotentia excusat legem.” Presenting va- 
rious considerations against such a view, it was 
quaintly said by the court: “And the text be- 
fore cited I allow, but it hath no use for this 
case, for it is to be understood impotency to 
excuse the law, where the impotency is a neces- 
sary or invincible disability to perform the 
mandatory part of the law, or to forbear the 
prohibitory. * * * Now then, who will say that 





The form of the maxim, Lex non intendit 
aliquid impossibile, appears in a matter 
which came up two years later, in 1612, as 
described in Coke’s Reports of which the 
thirteen parts or volumes were published 
between 1600 and 1615.” 

The source most usually assigned to the 
maxim in its most familiar form is, how- 
ever Coke upon Littleton, forming the first 
part of Coke’s ‘Institutes, and of which the 
fourth edition appeared in 1639. Here the 
maxim appears in its ordinary phraseology, 
preceded by the Latin word for “since” 
(‘quia’) .** 

The variation or equivalent of the maxim 
in the phraseology, Nemo tenetur ad impos- 
sibile, appears in a source later than most if 
not all of these authorities. This is Jenkins’ 
Reports, or Centuries, as he terms them and 
as they are sometimes cited, because they 


the woman is unable to obey the law. she is 
unable to redeem more than any beggar, ani 
therefore she ought to be more careful not to 
offend the law. which is in her own power; 
* * * And therefore, where persons able have @ 
choice, when they offend, to pay or suffer, she 
knowing she hath no means to pay, did by 
offending voluntarily (as it seems) yield her- 
self to abjuration or imprisonment.” Still, in 
regard to excuses for not obeying law, it is 
admitted that various are allowed in the fol- 
lowing passage, which is followed by a num- 
ber of cuaint Biblical, classical and other fl- 
lustrations: “It is true that all laws admit cer- 
tain cases of just excuse, when they are of- 
fended in letter, and where the offender js un- 
der necessity, either of compulsion or Incon- 
venience or else where he is in ignorance in- 
vincible; or where the offense is by a mere mis- - 
fortune, without will or purpose, or where there 
is a mere impotency to that that it is required.” 


(12) Fishing in the River Thames, 12 Rep. 
89a. The maxim was here applied to a statute 
directed against*the use of fishing nets “to 
stand continually day and night.” The ques- 
tion was. whether the use of nets called Trincks 
“for so long time as the tide did serve” was 
within the statute. In holding that it was, it 
was said: “And for this, the word ‘continually’ 
shall be taken continually so long as they may 
stand to take fish, and as the time of -fishing 
endures, be it in the day or night, for lex non 
intendit aliquid impossibile, for otherwise the 
law should not be of any effect,” etc. 


(13) Co. Litt. 231b. This is given as the sense 
of the maxim in Broom’s Legal Maxims (8th 
Am. Ed.), 242, where the maxim is placed among 
the fundamental legal principles. Coke uses 
the maxim in discussing Littleton’s remarks 
about feoffment made by deed poll upon con- 
dition, saying: “And if the deed remain in one 
court it may be pleaded in another court with- 


out showing forth; quia lex non cogit ad impos- 
sibilia. 
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comprised Eight “Centuries” of cases, or 
eight hundred cases, These were compiled 
during the reign of Charles I, who, it will 
be remembered came to the throne in 
1625."* 

Can the Maxim be Traced to the Influ- 
ence of the Ancient Roman Law?—But if 
we seek beyond the English law for sources 
of the maxim, we might possibly trace its 
origin to the form or variation Jmpossi- 
bilium nulla obligatio est, known to the an- 
cient imperial Roman law. It may not 
however, be recognized as a maxim under 
that name, since the term maxim was not 
used by those old jurists. But it appears 
as a mode of expression such as was usually 
designated as a rule or Regula." 

We find, indeed, many illustrations of im- 
possible stipulations or promises given by 
Justinian in his Digest, as well as some in 
his Institutes and in those of Gaius. Among 
these instances are those where a person 
stipulates that some thing shall be given 
him which in the nature of things, does not 
exist or cannot exist, as a freeman he be- 
lieved to be a slave, a sacred or devoted spot 
he thought subject to man’s law, ‘or @ 
fabled creature that cannot exist.?® 


(14) Jenk. 7. There, in case X, the judges, 
whose action was affirmed on error, proceeded 
against a defendant, notwithstanding the king’s 
writ, commanding the justices to continue the 
defendants’ plea with the king’s return as the 
defendant was to go along with the king to the 
Ma.ches of Scotland, to aid the king in his 
war. Explaining the conclusion reached on 
error, it is said: “For the king requires that 
which cannot be, he requires the continuance 
of the plea till the king’s return, which is un- 
certain when it shall be; and every continu- 
ance is to a certain day. Lex a rege non est 
violanda. (The law is not to be violated by, 
the king.) Nemo tenetur ad impossibile.” This 
refusal of a continuance at the instance of the 
king throws an interesting side light on the 
times. 


(15) Lord Bacon likewise calls his maxims 
rules or Regulas, in the first part of his work 
on the Elements of the Laws of England, which 
is sometimes labeled Bacon’s Laws. 


(16) Various further examples are collected 
by Hunter in his Roman Law (2d Hid.), pp. 598- 
600, such as a stipulation by a person that there 
shall be given him an object that is public and 
set apart forever to the people’s use, as a forum 
or a theatre, or a thing in which he has no 
right to trade or deal, or that is his own, The 
pertinent passages in Justinian’s Digest will 
be found in the original phraseology in Hol- 
land and Shadwell’s Select Titles, p. 280, No. 35, 





When, however, the expression under 
consideration is rendered by the words, “An 
impossibility creates no obligation,” it is 
to be recalled that the word “obligation,” 
as used by the Roman jurists, has an impli- 
cation of a binding legal tie, or connecting 
element, such as it does not strictly have in 
English law."* 

The ancient Roman law likewise defined 
and dealt with impossible conditions. Jus- 
tinian in his Institutes explains that if an 
impossible condition be annexed to a stipu- 
lation, the stipulation is of no avail.** 

It will thus be seen that the ancient Ro- 
man law dealt sufficiently and with enough 
conciseness of statement with impossibility 
to give plausibility, at least, to the sugges- 
tion that the influence of that law may have 
been felt in the framing of the maxim under 
consideration. A species of further sup- 


prelude—p. 289, No. 69, pp. 311-12, No. 137, 
pars. 5 and 6. The portions of Justinian’s In- 
stitutes bearing on the matter may be found in 
Holland’s Edition at p. 150, and in Hammond’s 
Edition of Sander’s Justinian at pp. 421-22. 

(17) This idea of a “bond” or “claim” in law 
in the Roman conception ,of the term, has be- 
come familiar through the lucid exposition of 
the matter in Maine’s Ancient Law (ist Am. Ed.) 
313-14. Certain aspects of the Roman obliga- 
tions are also considered in Goodsell v. Ben- 
son (1881), 13 R. I. 225, note at p. 239. With 
this conception may be compared the views of 
an obligation taken in English-speaking lands, 
which are presented in Crandall v. Bryan (1857), 
15 How. Prac. (N. Y.) 48; Cocke v. Hoffman 
(1880), 5 Lea or 73 Tenn. 105; Morrison v. Love- 
joy (1861). 64@Minn. 319. Reference might also 
here be made to the well-known but peculiar 
constitutional sense of the term “obligation” 
ip the prohibition directed against legislation 
impairing the “obligation of contracts.” Ex- 
tended discussion of this sense of the term 
would, however, carry us too far afield for pres- 
ent purposes. 

(18) See Holland’s Edition at p. 152, and 
Hammond's Edition of Sander’s Justinian, p. 
427. The doctrines of the Roman law on this 
subject are expounded by Story in his Equity 
Jurisprudence (2 Story Eq. Jur. §§1308-9, 6th 
Ed. pp. 763-65, 13th Ed. pp.641-43). Pertinent 
passages in Justinian’s Digest may be found in 
the original phraseology in Holland and Shad- 
well’s Select Titles, p. 273, No. 24, par. 2, and 
p. 276, Nos. 7 and 8 The modern Civil Laws 
as set forth by Pothier, and quoted in the work 
of Story just cited, also declares absolutely 
void, so that no obligation springs from it. the 
unfulfilled condition of a thing impossible, un- 
lawful or contrary to good morals, under which 
one vromises anything such as a sum of money 
upon condition that you make a triangle with- 
out angles, or that you shall go naked through 
the streets. See 1 Pothier on Obligations (3d 
Am. Ed. from Evans), p. 200. 
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port to this idea may be regarded as de- 
tivable from the fact that even those writ- 
ers most inclined to minimize the influence 
of the Roman upon the English law, and to 
claim that such vogue as that law may, at 
one time, have had, was academic rather 
than professional, acknowledge a_ certain 
superficial currency of the leading rules or 
maxims of the Roman law among the early 
English lawyers.?° 
NATHAN NEWMARK. 
San Francisco, Cal. 


(19) Thus Pollock and Maitland in their ex- 
ceedingly scholarly History of English Law, 
which might perhaps better be called a History 
of English Law during the Norman period, ex- 
plain (Vol. 1, pp. 217-18) that during the thir- 
teenth century, before Bracton wrote, and even 
later, lawyers had a certain knowledge of the 
broader maxims of the Roman law, as set forth 
in canonical sources and designated as “the 
written law,” and that even a reverence for 
such maxims was apparent. 








JURISDICTION—NO PRESUMPTION IN FA- 
VOR OF COURT EXERCISING SPECIAL 
STATUTORY POWERS—INITIALS AND 
NAMES. 





ILLINOIS CENT. R. CO. v. HASENWINKLE. 





Supreme Court of Illinois, Feb. 20, 1908. 





The law presumes nothing in favor of the 
jurisdiction of a court exercising special statu- 
tory powers as in condemnation proceedings, 
and the record must affirmatively show the facts 
necessary to give jurisdiction; hence in con- 
demnation proceedings the record must show 
that the statute was complied with and the land 
condemned in the mode therein prescribed, and 
notice must be given to the owner. 

Under the law a middle lI¢tter is no part of 
the name of an individual, and if it is omitted, 
wrongfully inserted, or erroneous, it makes no 
difference; and hence a notice in condemnation 
proceedings to J. H. B., a non-resident, is suf- 
ficient, though the record owner of the property 
was Joseph F. B., a non-resident, and there was 
a Jacob H. B. in the township where the prop- 
erty in question was situated. 

While a letter of the alphabet is not a name, 
the initial letter of the Christian name is so 
commonly used that it is to be regarded, not as 
the name of some other person, but as an ab- 
breviation of the Christian name of the person 
intended; hence a notice to J. H. B., a non-resi- 
dent, is sufficient notice to Joseph F. B., a non- 
resident, in condemnation proceedings, the mid- 
dle initial being immaterial. 


CARTWRIGHT, J.: The Illinois Central 
Railroad Company, the appellant, brought 
this action of ejectment in the circuit court of 





McLean county against William Hasenwinkle, 
appellee, to recover possession of a strip of 
land 50 feet in width lying west of its railroad 
and claimed by it as a part of its right of 
way through outlots 72 and 73 of the village 
of Hudson. The defendant pleaded not guilty 
and the 20-year statute of limitations as to 


‘that part of the strip in outlot 72, and dis- 


claimed as to the remainder. A jury having 
been waived, there was a trial by the court, 
which resulted in a finding and judgment 
in favor of the defendant as to that part of 
outlot 72 described in the declaration and for 
the plaintiff as to the other lands concerning 
which -defendant had disclaimed, and the 
costs were taxed against defendant. 

The plaintiff, to sustain its declaration, 
proved that Hudson was laid out for the 
Hudson colony in the year 1838. The north 
line of Franklin street on the plat is the 
south line of outlot 72, and the outlot is 628.4 
feet in length from east to west, 73.26 feet 
wide on the east line, and 141.75 feet on the 
west line. In the year 1852 the plaintiff's 
railroad was laid out, running north and 
south across the outlot, with a right of way 
of 200 feet in width, the east line of the 
right of way being 360 feet west of the east 
line of the outlot, and a strip 68.4 feet wide 
was left west of the right of way. There 
was a proceeding to condemn the right of 
way, and at that time the record title to the 
outlot was in Joseph F. Burtis, of Queens 
county, N. Y. He had made a conveyance of - 
the outlot on April’ 1, 1852, to Valentine, Bel- 
gen & Co., but the deed was not recorded 
until June 18, 1856, and He was the proper 
party defendant to the condemnation. All the 
files and papers of the condemnation proceed- 
ings were destroyed by fire by the burning of 
McLean county courthouse, in June, 1900, and 
the only record remaining consists of the or- 
ders entered of record in the bound volume 
with their recitals. The record so remaining 
contains an order of the circuit court dated 
April 24, 1852, in the matter of the petition 
of the Illinois Central Railroad Company for 
right of way against Edward Hopping, J. H. 
Burtis, and others. The order recites the pre- 
sentation by the plaintiff of its petition for 
the appointment of commissioners, as by law 
required, to ascertain, appraise and assess the 
compensation which may accrue to J. H. Bur- 
tis and to other unknown persons having an 
interest in outlots in the town of Hudson, in 
consequence of the location and establishment 
of the railroad through the lots described and 
set forth in the petition, outlot 72 being sup- 
posed to be owned by J. H. Burtis and others 
unknown. The order further recites that it 
appeared to the satisfaction of the court, by 
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proofs on file, that due and lawful previous no- 
tice had been given to all the said and before 
named persons, and others unknown, of the 
presentation of the petition, and the court hav- 
ing appointed William H. Hanna, an attorney 
at law of the court, to appear and defend in 
said cause for the said defendants, all of whom 
were nonresidents of the state, he appears for 
said defendants, and the court appoints com- 
“missioners, and provides that after being duly 
sworn they proceed to make such appraisement 
and assessment, and make due return  there- 
of. On June 9, 1852, the plaintiff filed the map 
and profile required by its charter in the re- 
corder’s office of McLean county, showing a 
width of 100 feet on each side of the center 
of its main track through Hudson. The plat 
shows J. F. Burtis as the owner of outlot 72. 
The record shows that the commissioners on 
October 2, 1852, assessed the damages occa- 
sioned to J. H. Burtis and others unknown by 
reason of the location of the railroad through 
outlot 72 at $1, and the record shows that the 
commissioners were duly sworn, and that the 
lands proposed to be taken were of the width 
of 100 feet on each side of the railroad, meas- 
uring from the center of the track, as shown 
by the recorded map. The report is followed 
by a decree which recites the filing of the re- 
port; that due notice had been given, and all 
and singular the requirements of the law in 
that behalf had been fully complied with; that 
the railroad had been located and established 
over and through outlot 72, including and 
comprising land of the width of 100 feet on 
each side of the railroad, as shown by the map 
of record in the office of the recorder; that 
the commissioners had assessed in favor of 
J. H. Burtis, for all compensation and dam- 
ages, the sum of $1; and that the petitioner had 
paid the same into court. It was therefore or- 
dered that the railroad company enter upon, 
have, and enjoy all the rights, privileges, fran- 
chises, and powers with respect to the lands 
which were by the statute in that behalf made 
and provided. 

The proceedings, as shown by the record, 
were in every respect regular, and sufficient 
to confer title upon the plaintiff if the court 
acquired jurisdiction of the owner. The posi- 
tion of counsel for the defendant and the find- 
ing of the court was that the judgment was 
void, for the reason that the record title was 
in Joseph F. Burtis and the notice was given 
to J. H. Burtis. The court held a proposition 
submitted by the defendant that the J..H. Bur- 
tis named in the condemuation proceeding did 
not, at the time of the pendency of said pro- 
ceeding, and never did, have any ownership 
or interest in outlot 72; that service of process 
or notice to him in no way affected or bound 
Joseph F. Burtis; and the decree or order of 





the court in said proceeding as to said outlot 
was null and void, because there was no service 
of process or notice of said proceeding given 
to the lawful owner of the outlot. The law 
presumes nothing in favor of the jurisdiction 
of a court exercising special statutory powers, 
such as those given by the statute under which 
the court acted (Chicago & Northwestern Rail- 
way Co. v. Galt, 133 Ill. 657, 23 N. E. Rep. 
425, 24 N. B. Rep. 674), and the record 
must affirmatively show the facts neces- 
sary to give jurisdiction, The record must 
show that the statute was complied with 
and the land condemned in the mode 
thereby prescribed, and notice must be 
given to the owner. Smith v. Chicago, Alton 
& St. Louis Railroad Co., 67 Ill. 191. In this 
case the record shows that the statutory notice 
was given to J. H. Burtis, a nonresident, and 
that William H. Hanna, an attorney at law, 
was appointed to appear for him, as provided 
by the statute, and he did appear. The defen- 
dant proved that there was a man named Jacob 
H. Burtis, who was a resident of Hudson town- 
ship, and who never owned or had any interest 
in outlot 72, and the defendant contended that 
the notice given to J. H. Burtis must have 
been given to the resident, Jacob H. Burtis, 
who had no title, and not to Joseph F. Burtis, 
who had title, and that the damages paid into 
court were paid to Jacob H. Burtis, if to any 
body. The record shows that the J. H. Burtis 
to whom notice was given was a nonresident 
and the owner of the lot, and he was there- 
fore not the- resident Jacob H. Burtis, who 
had no interest in the property. So far as 
the error in the middle initial is concerned, 
the law is that a middle letter is no part of 
the name of an individual, and, if it is omit- 
ted, wrongly inserted, or erroneous, it makes 
no difference. The common law recognizes 
but one Christian name, and a middle initial 
may be dropped or resumed or changed at pleas- 
ure. Its presence or absence or difference af- 
fects nothing. Gross v. Village of Grossdale, 
177 Ill. 248, 52 N. E. Rep. 372; Claflin v. City 
of Chicago, 178 Ill. 549, 53 N. E. Rep. 339. 
While a letter of the alphabet does not con- 
stitute a name, yet the initial letter of the 
Christian name is so commonly used that it is 
to be regarded, not as the name of some other 
person, but as an abbreviation of the Chris- 
tian name of the person intended. Lee v. Men- 
del, 40 Ill. 359. Under these rules the notice 
in this case is to be taken the same as if given 
to J. Burtis, which is to be regarded as an ab- 
breviation of a Christian name beginning with 
the letter “J.” and it is no more an abbrevia- 
tion of Jacob than of Joseph. The evidence 
excludes any inference that it was Jacob who 
was a resident and not an owner, and the plat 
showed the owner to be J. F. Burtis, from 
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which it appears that the middle lettér “H” 
was a mere error. If that were not so, the 
proceeding long since became binding upon 
Joseph F. Burtis and his grantee, Valentine, 
Belgen & Co., and those in privity with them. 
The plaintiff took possession of its right of 
way by virtue of the proceeding, improved it 
for its railroad purposes, and has occupied it 
for more than 50 years. The jurisdiction of 
the court over Joseph F. Burtis in the condem- 
nation proceeding was never questioned by him 
or any one in privity with him, and is not now 
questioned by any one connected with his title, 
or authorized to dispute the validity of the or- 
ders. The titles resting upon judicial pro- 
ceedings would have but an insecure founda- 
tion if they could be overturned after’ the 
lapse of 55 years by proof that there was some 
person, having no title or interest in the sub- 
ject matter of the litigation, with a name 
having the same initial letters as the name 
appearing in the record. 

The evidence for the plaintiff was sufficient 
to establish its title to an easement 200 feet 
in width over and across outlot 72, and the 
remaining question is whether that title was 
lost by adverse possession of the defendant 
for 20 years as to the west 50 feet. The de- 
fense under the second plea was the 20-year 
statute of limitations, and the evidence r-ith- 
er covered the requisite period of time nor 
proved the hostile and adverse possession re- 
quired by law. The premises were ~>v'~ in- 
closed until about one year before the trial, 
when the defendant built a fence 50 feet 
from the track, inclosing the disputed strip, 
and the plaintiff tore it down. The defend- 
ant built it again, and plaintiff again tore it 
down. There was no fence on that side near- 
er than 100 feet to the center of the track 
until the fence referred to was built. The 
premises were a part of the plaintiff's right 
of way at the station of Hudson and within 
that part of the village laid out in lots and 
blocks. There was nothing whatever on the 
land until 1875, except a shoeshop built by 
Isaac Demert about the center of the ‘t, 88 
feet from the track, which was standing in 
1866. Nothing further appears about’ that 
shop, except that in 1872 it was empty and the 
defendant removed it. There was a store 
building near the southwest corner of the lot 
about the same time, which was 91 feet from 
the track. There is no evidence as to who 
built it or occupied it, or when, or how long, 
but it was also removed by the defendant in 
1872. In 1875 the defendant commenced to 
handle and sell lumber at thestation, and he 
testified that he piled some of it on this ground, 
without any objection from the plaintiff, and 
sold it from time to time and replaced it with 





other lumber. His lumber yard appears to have 
been west of the strip; but the lumber which 
came by rail on plaintiff's cars was unloaded. 
and more or less of it was on thisStrip. The 
plaintiff permitted any one doing business with 
it to put material on the right of way whenever 
he pleased and remove it when he got ready, 
and this was testified to by the defendant’s 
witness. Such possession as the defendant 
had was of the character commonly permitted 
by a railroad company at a station, and which 
the evidence shows was permitted by the 
plaintiff at this station, and he never notified 
the company in any way during the time he 
was running the lumber yard that he claimed 
the land. We find nothing in the record to 
indicate that during any of that time he made 
such a claim, or that the plaintiff hau any 
notice that he was asserting any right to the | 
land; that possession only continued from 1875 
to 1890, which was less than 20 years, and 
after that the defendant did nothing which 
could possibly amount to an adverse nos~"s- 
sion. He testified that he sometimes tied his 
horse on the strip, and there was evidence that 
he cut some grass on it; but cutting hay, ty- 
ing a horse on the premises, and similar acts, 
do not constitute adverse possession of unin- 
closed land. © Travers v. McElvain, 181 Ill. 
382, 55 N. E. Rep. 135. The evidence shows 
that, if there was grass on the right of way, 
any one who wanted it would cut it. Franklin 
street south of the outlot crossed over’ the 
railroad until about 15 years ago, when a sub- 
way was built, and it went under the track. 
When the street crossed over the track, the de- 
fendant built a fence along the south side of 
the outlot to within about 80 feet of the rail- 
road to keep people from driving over the rail- 
road; but after the subway was built people 
could not drive on the outlot from Franklin 
street, and the fence was connected with the 
subway. The fence did not amount to an 
inclosure of the land (Ely v. Brown, 183 II. 
575, 56 N. E. Rep. 181), and it is doubtful from 
the different statements of the defendant wheth- 
er it came nearer than 100 feet from the cen- 
ter of the track. The defendant did not suc- 
ceed in any way to the rights of any party who - 
had the shoeshop or the other building on the 
premises. The judgment cannot be sustain- 
ed on the ground that the defendant had been 
in possession of the premises for 20 years. 
Quite a number of deeds were received in 
evidence by the court on the trial, subject to 
objections, and it does: not appear that the 
court found any of them sufficient to convey 
title to the defendant. Counsel discuss the 
question of color of title under these deeds 
and payment of taxes, but there was no plea 
setting up title under the 7-year statute of 
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limitations, perhaps because the right of way 
of the plaintiff is not taxable by the local 
authorities to whom taxes were paid. If the 
question had been at issue, and such a de- 
fense could have been made, the evidence was 
insufficient to fulfill the requirements of the 
statute of limitations.. Neither did the deeds 
show any title in defendant. They were 
clearly insufficient to convey title. 


It is urged that one chain of conveyance 
originated in a sale for taxes on June 14, 1852, 
before the plaintiff acquired its title; but the 
evidence is insufficient to show the tax deed 
conveyed any title, and the deed from the 
grantee in that tax deed was only to that part 
of outlot 72 lying west of the railroad. Sub- 
sequent conveyances also were of that part 
of the outlot lying west of the boundaries of 
the Illinois Central Railroad, which the court 
properly construed to mean that part outside 
and west of the right of way of the plaintiff. 

The decision of the court and the judgment, 
as shown by the propositions of law held and 
refused, rested solely upon the finding that 
the condemnation proceeding was null and 
void, and that plaintiff showed no title to the 
strip. As we do not concur in that view, the 
judgment must be reversed. 


The judgment of the circuit court is reversed, 
and the cause remanded. 
Reversed and remanded. 


Note.—Jurisdiction—Courts of Inferior, Lim- 
ited or Special Jurisdiction,—It is a general 
rule, well, established, that there is no presump- 
tion in favor of courts of inferior, limited or 
special jurisdiction. In the case of such courts 
it is necessary that the proceedings affirma- 
tively show, by sufficient evidencé or proper 
averment in the record, all the facts necessary 
to the jurisdiction of the court. Nothing is pre- 
sumed to be within the jurisdiction of such 
courts except that which expressly appears to 
be so. In some states the rule is that jurisdic- 
tion of inferior courts must appear by the rec- 
ord. Jolly v. Foltz, 34 Calif. 321. In others it 
is held that evidence may be produced aliunde 
of any facts required to give jurisdiction to 
inferior courts. Williams vy. Cammack, 27 Miss. 
209. In this last case it is held that a party 
asserting the jurisdiction may show that it 
existed. 

17 Am. and Eng. Ency. of Law, 1084, gives 
the following definition of “courts of special 
or inferior jurisdiction:” “A court of special or 
inferior jurisdiction is one which has only a 
special jurisdiction for a particular purpose, or 
is clothed with special powers for the perform- 
ance of specified duties, beyond which it has 
no authority of any kind. In this class are all 
tribunals created for the purpose of adjudi- 
cating in particular cases, under the various 
names of commissioners, committees, overseers, 
and the like. Justices’ courts are generally 
held to be of this description.” 

In King v. Bates, 80 Mich. 367, the docket 
of the justice showed that the summons was 
served by a private person, but did not state 
that any inquiry was made by the justice as 





to the competency of the person designated to 
serve it. And there was no endorsement there- 
on authorizing such service. It was held that 
the justice acquired no jurisdiction, and that 
his judgment was null and void, and that he 
could not be permitted subsequently to supply 
the omissions by his oral testimony or to make 
the necessary endorsement upon the docket so 
as to validate the judgment. In the course of 
the opinion the court says: ‘Justices’ courts 
are courts of limited jurisdiction. They have 
no stated terms. When the case has been 
tried, and the record thereof entered upon the 
justice’s docket, his control over it has ended, 
except to issue execution.” In a note to this 
case in 20 Am. St. Rep. 518, it is suggested that 
the rule that unless the jurisdiction of courts 
of inferior or limited powers affirmatively ap- 
pears from the record, the judgment will be 
void, is “only true to the extent that such ju- 
risdictional facts must affirmatively appear 
from the record, in order to show that the court 
had jurisdiction, as are required so to appear 
by the statute: and that as to all others, al- 
though the record is silent on the subject or 
defective in its showings. proper evidence 
aliunde, tending to show that the court had 
actual jurisdiction, is admissible.” Citing Liss 
v. Willcoxen, 2 Colo. 85-88; Behymer v. Nord- 
loh, 12 Colo. 352; Van Deusen v. Sweet, 51 N. Y. 
378. 

Exercise of Specially Conferred Powers by 
Courts of General Jurisdiction.—The rule is well 
established that courts of general jurisdiction, 
proceeding within the scope of their powers. 
are presumed to have jurisdiction to give the 
judgments they render until the contrary ap- 
pears. Where, however, the court is exercis- 
ing special statutory powers not according to 
the course of common law, it is held that no pre- 
sumption of jurisdiction arises, and-that the 
record must show compliance with the statute. 
Foster v. Glazener, 27 Ala. 391: Firebaugh vy. 
Hall, 63 Ill. 81; Cooper v. Sunder:and, 3 Iowa 
(3 Clarke) 114; Prentiss v. Parks, 65 Me. 559; 
Northeut v. Lemery, 8 Ore. 316; Chesterfield 
County v. Hall, 80 Va. 321. 

Names and Initials.—The law recognizes but 
one Christian name, and the middle name is no 
part of the name. As a general rule, supported by 
the great weight of authority, the law recogn:z- 
es, but one Christian name. This has been true in 
Illinois. It has accordingly been held that the 
middle name may be disregarded. Even though a 
wrong middle name be given, the proceedings 
are valid. The authorities are overwhelming 
in number. There are, however, some jurisdic- 
tions in which the doctrine is repudiated. Com. 
v. McAvoy, 16 Gray (Mass.) 235; State v. Dres- 
ser, 54 Me. 569; Price v. State, 19 Ohio 424. 

Initials.—Frank vy. Levie, 28 N. Y. Super. Ct. 
(5 Rob.) 599. The law supposes every man to 
have two names, but allows fictitious names to 
be inserted when the real ones are unknown, 
but it does not recognize a single letter as a 
name. Burford v. McCune, 53 Pa. (3 P. F. 
Smith) 427. Initials preceding the surname in 
a signature are always understood to be the 
initials of a name, and not the abbreviation of 
a title, unless proved to be the latter, and not 
the former. Webber v. Davis, 87 Mass. (5 Al- 
len) 393. In this case it is said it is a suffi- 
cient signing of the name of a magistrate to 
an official certificate if his surname is written 
in full and his given name is expressed simply 
by its initial letter. Ferguson v. Smith, 10 
Kan. 396. No written instrument can be re- 
garded as a nullity because the Christian name 
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of any person mentioned therein has not been 
written in full, but only the initial letters have 
been used. Minor v. State, 63 Ga. 318. A Chris- 
tian name is sufficiently, indicated by the use 
of initia‘s: 

While the foregoing is unquestionably a cor- 
rect statement of the law as to names where a 
party is personally served with summons, it 
has been held with much force of reason that 
service by publication in a tax suit is on a dif- 
ferent footing, and that where service is by 
publication, in such suits, that the publication 
must be against the owner, as his name appears 
of record. It is said in Howard v. Brown, 197 
Mo. 36: “Where a defendant is sued by wrong 
name in this particular, that is, by the omis- 
sion of the middle name or its initial, or the in- 
sertion of an initial middle name when there 
is none, or the insertion of a wrong initial when 
there is one, in all such cases, if the writ has 
been personally served on the right party, the 
mistake in the name is of no consequence. But 
when the jurisdiction of the court over the per- 
son of the defendant depends on notice of pub- 
lication, the question is not so free from doubt, 
and it becomes necessary to look into the cir- 
cumstances.” In that case Henry P. P. Brown 
was served by publication addressed to Henry 
T. Brown. The publication was addressed also 
to the mother and sisters of defendant Brown. 
The court held that upon an examination of all 
the circumstances, and especially in view of 
the fact that the objection was not raised in 
the court below, that the service was sufficient. 

The principal case states a sound proposition 
of law where there is personal service. But 
where the service is by publication it would 
seem that a different rule should prevail, as 
indicated in Howard v. Brown. Of course, there 
were other factors in the Illinois case which 
doubtless had much weight in arriving at the 
decision announced. 








JETSAM AND FLOTSAM. 


WHEN IS A TOWN “BORN.” 


One of our esteemed correspondents sends us 
the following demurrer which was actually in 
the district court of Logan County: 

City of Guthrie v. Townsites. 
District Court of Logan Co., State of Oklahoma. 

Now comes William Taylor and demurs to 
the petition of the City of Guthrie for the fol- 
lowing reasons, to-wit: 

ist. That the city of Guthrie is not a legal 
person. 

2d. The parents of the city of Guthrie were 
not married and the city of Guthrie was never 
born. ; 

3d. The city of Guthrie is not entitled to en- 
ter the courts: of the state of Oxlahoma by rea- 
son of its illegitimacy. 

4th. The city of Guthrie has no known res!- 
dence or possessions shown by the records of 
the state of Oklahoma. 

5th. The quarterly report due between the 
15th and 20th days of September, 1907, did not 
show any judgments outstanding against the 
city of Guthrie. 

6th. Plaintiff's petition is too indefinite and 
it does not set forth sufficient facts and data 
to show on whom it has felonious intentions 
of robbing; and there is no record evidence 





to show the taxpayers of the aforenamed town- 
= whether they are interested parties or 
not. 

Therefore we ask that plaintiff be required 
to show that it is a legal person by record evi- 
dence. When it was born and what was its size 
at its birth; by record evidence; and how much 
it has grdwn since birth up to the present date; 
and if it has absorbed any of the aforenamed 
townsites; the taxpayers in said townsites re- 
quest that they have notice before any bonds 
are issued that will incumber their property. 


WM. TAYLOR. 
Filed Mar. 24, 1908. 


C. H. Griswold, Clerk District Court. 








HUMOR OF THE LAW. 


Judge Longworth, of Cincinnati, the father 
of Nicholas Longworth, was very fond of talk- 
ing with the “sons of toil.” While driving 
through Eden Park one day in his dog cart, 
Judge Longworth stopped a plodding laborer 
and asked him if he wanted a lift. The trish- 
man accepted, and once in the cart, the judge 
said: 

“Well, Pat, you’d be a long time in Ireland 
before you would be driving with a judge.” 

“Yes, sir,” replied the judge’s guest. “And 
you’d be manny a day in Ireland before they'd 
make ye a judge.” 





An anecdote is told that one cold night John 
C. Spink, Judge Way and Chief Justice Waite of 
the United States Supreme Court, and a num- 
ber of other lawyers of that day, were attending 
court in the Maumee Valley, and were stopping 
at a hotel kept by Mr. Kingsbury, an uncle of 
Col. Henry D. Kingsbury. They were sitting 
in a circle about a large fireplace, telling yarns 
and enjoying themselves hugely. 

A man rode up to the hotel on horseback, 
dismounted, stripped off his overcoat, leather 
overshoes, and was escorted, before fairly warm 
into the dining room for supper. 

After eating his supper the stranger, who 
had the appearance of being a well-to-do farm- 
er, was invited into the sitting room adjoining 
the bar room, where the lawyers were seated 
before the fire. The man was cold, fairly chilled 
through from riding, but there was no mvuve 
on the part of the lawyers to make room for 
him near the glowing logs in the fire-place, 
but they were otherwise quite cordial in their 
greeting. and evidently thought to have a 
little sport at the expense of the stranger. 

One asked the man where he hailed from. 
“Chicago,” was his reply. Then another inquired 
as to the condition of the roads there. “They are 
horrible,” he said, and continuing, remarked that 
“the roads through the swamps between here 
and Chicago are the worst I ever saw—worse 
than h—1l.” 

This last remark struck Judge Way as an 
opening for the fun to begin, so he turned to 
the stranger and said: “My dear sir, you 
speak like one familiar with h—ll. How are 
things down there?” 

To this the stranger replied: “Oh, it is there 
just as it is everywhere else, the lawyers are 
always nearest the fire.” 

The circle opened at once, and made room for 
the shivering stranger.—Virginia Law Register. 
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1. Adverse Poussession—Grant from State.— 
A grant of land from the state, though con- 
flicting with an older grant, is nevertheless 
color of title which will ripen into title by sus- 
taining adverse possession.—Weaver v. Love, 
N. C., 59 S. E. Rep. 1041. 


° 


2. Animals—Killing Dogs.—Where a jury is 
instructed that the burden of proof was on 
plaintiff to show that defendant wrongfully 


killed the plaintiff's dog, the word “wrongful” | 


is presumed to be used in its legal sense.— 
Brown v. Graham, Neb., 114 N. W. Rep. 153. 

3. Appeal and Error—Amendment of Plead- 
ings.—An application to amend, made during 
the progress of the trial, is addressed to the 
sound discretion of the trial court, and its ac- 
tion will not be disturbed on appeal unless an 
abuse of discretion clearly appears.—Salmon v. 
Rathjens, Cal., 92 Pac. Rep. 733. 

4, Consolidated Appeals.—W here cases 
have been consolidated on appeai, there should 
be but one brief and argument and one reply 
brief.—Gillett v. Chicago Title & Trust Co., Ill., 
82 N. E. Rep. 891. ; 

5. Harmless Error.—Where the uncontra- 
dicted facts require a judgment for the success- 
ful party, the court on appeal will affirm the 
judgment, notwithstanding intervening errors 
in the admission of evidence or instructions.— 
Pittsburgh, C.. C. & St. L: Ry. Co. v. Warrum, 
Ind., 82 N. E. Rep. 934. 

6. Motions for Judgment.—Where the jury 
render a general verdict and answer interroga- 














tories, it is proper for ¢ach party to move for 
judgment, so that an exception by one party 
to the overruling of his motion or the sustain- 
ing of his adversary’s equally presents the 
question on appeal.—Masterson v. Southern Ry. 
Co., Ind., 82 N. E. Rep. 1021. 

7. Objections Not Raised Below.—The 
court will not reverse a judgment for an al- 
leged error involving a judicial action, unless 
the ground relied on was plainly made known 
to the court below.—Bell v. Mecum, N. J., 68 
Atl. Rep. 149. 


8. Questions Not Necessary for Decision.— 
The appellate court will not determine whether 
a matter was appealable when the appeal was 
taken, where it has since been made so by sta- 
tute, and there must be a reversal on other 
grounds.—Zinser v. Board of Sup’rs of Buena 
Vista County, Iowa, 114 N. W. Rep. 51. 

9. Questions Presented.—Where exceptions 
to the findings are not incorporated in the bill 
of exceptions, the sufficiency of the evidence 
cannot be reviewed, and the only question is 
whether the pleadings and findings sustain the 
judgment.—Lisbon Ave. Land Co. v. Town of 
Lake, Wis., 113 N. W. Rep. 1099. 

10. Time for Appeal.—An appeal taken 
more than six months after entry of judgment 
held taken too late, thoueh the record was not 
corrected so as to show the true date of entry 
until within six months prior to date of appeal. 
—Thompson v. Great Western Acc. Ass’n, Iowa, 
114 N. W. Rep. 31. 

11. Appearance—What ‘Constitutes—A  de- 
fendant may appear specially to object to the 
jurisdiction, but if he seeks to bring the powers 
of the court into action except on the question 
of jurisdiction, he-will be deemed to have ap- 
peared generally.—McKillip v. Harvey, Neb., 114 
N. W. Rep. 155. 

12. Arrest—Warrant.—aA police officer has no 
authority to arrest without warrant unless for 
a breach of the peace committed in his presence, 
or he has reasonable ground to believe that 
the person arrested is a felon, or that he is 
about to commit a felony.—Cook v. Hastings, 
Mich., 114 N. W. Rep. 71. 

13. Attachment—Mortgaged Property.—Per- 
son seizing mortgaged property in possession 
of the mortgagor for debt of the mortgagee, 
without complying with the statutes relating 
to such seizures, held liable for damages caused 
thereby.—Bowen v. Harris, N. C., 59 S. E. Rep. 
1044. 

14. Attorney and Client—Forfeiture of Com- 
pensation.—Where an attorney has acted in bad 
faith to secure personal advantage to the preju- 
dice of his client, he may be properly denied 
any compensation for his services.—Donaldson 
v. Eaton & Estes, lowa, 114 N. W. Rep. 19. 

15. Bankruptcy —Mortgages.—Where a mort- 
gagor is not shown to have been insolvent at 
the time of transactions affecting the mortgage, 
and they are not connected with his subsequent 
bankruptcy, his trustee has no greater rights 
in a suit to cancel the mortgage than he would 
have had.—Krugmeier v. Hackett, Wis., 113 N. 
W. Rep. 1108. 

16. Benefit Societies—Amendment to Consti- 
tution—Amendments to the constitution of a 
mutual benefit society must be adopted in sub- 
stantial accordance with the provisions of the 
constitution relative thereto and in force at 
the time.—Dick v. General Assembly of Order 
of Amaranth, Mich., 113 N. W. Rep. 1125. 

17. Beneficiaries—Where a contract of 
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benefit insurance provides that the benefit fund 
is payable, in event of death, to persons of a 
particular class, a beneficiary who claims the 
fund must, in the absence of a valid designa- 
tion, establish the fact of membership in such 
class at the time of the insured’s death.—Farra 
v. Braman, Ind., 82 N. E. Rep. 926. 

18. By-Laws.—The demand, receipt, and 
retention by a benefit society of an assessment 
on which the member is not in default with 
one that is overdue waives any forfeiture.— 
Grand Lodge A. O. U. W. of Kansas v. Smith, 
Kan., 92 Pac. Rep. 710. 

19. Bonds—Negotiability of Interest Coupons, 
—Interest coupons attached to bonds issued by 
joint-stock association and secured by a trust 
deed held not rendered non-negotiable by rea- 
son of stipulations in the deed.—Hibbs v. 
Brown, N. Y.. 82 N. E. Rep. 1108. 

20. Bribery—Coroners.—Under Pen. Code, sec. 
72, and Code Cr. Proc. sec. 773, as amended by 
Laws 1887, p. 400, c. 321, a coroner receiving a 
a bribe for releasing one brought before him 
charged with criminal homicide and held to 
bail, held guilty of bribery—People v. Jack- 
son, 106 N. Y. Supp. 1046. 

21. Brokers—Contract of Employment.—To 
recover a commission upon the sale of real 
property, a contract of employment to find a 
purchaser must be shown.—Clammer y. Eddy, 
Colo., 92 Pac. Rep. 722. 


22. Right to Commissions.—Where an ex- 
change of property negotiated by a broker 
failed of completion because the property to 
be exchanged for his principal’s farm was sub- 
ject to certain easements precluding a transfer 
of a full title, the broker was not entitled to 
commissions.—Hensel v. Witt, Wis., 113 N. W. 
Rep. 1093. 

23. Cancellation of Instruments—Negligence, 
—Failure to read an instrument before signing 
it does not bar relief on the ground of negli- 
gence where the party was led to believe he was 
signing a paper of an entirely different charac- 
ter.—Hale v. Hale, W. Va., 59 S. E. Rep. 1056. 


24. Champerty and Maintenance—Procuring 
Annulment of Marriage.—A contract between 
attorneys and their client by which, for a con- 
veyance of certain property and a lump sum, 
they agreed to bring about an annulment of the 
client’s marriage with his wife and to settle 
her alimony, held champertous and contrary to 
public policy as facilitating a divorce.—Don- 
aldson v. Eaton & Estes, Iowa, 114 N. W. Rep. 
19. 

25. Commerce—Foreign Corporations — The 
legislature, in exercising its power to prescribe 
conditions on which a foreign corporation may 
do business within the state, may not impose 
any restrictions or burden on interstate com- 
merce.—lInternational Trust Co. v. A. Leschen 
& Sons’ Rope Co., Colo., 92 Pac. Rep. 727. 

26. Conspiracy—Principals.—Where two Or 
more persons combine to commit a crime, each 
is criminally responsible for the acts of his 
confederates committed in the furtherance of 
the common design.—Eacock v. State, Ind., 82 
N. E. Rep. 10639. 

27. Constitutional Law — Assessments for 
Sidewalks.—Sanborn’s Supp. St. 1906, sec. 1346a 
(Laws 1901, p. 376, c. 278), providing for the 
repairing of sidewalks by the board of super- 
visors, does not take property without due 
process of law because of insufficient notice to 
the owners thereof.—Lisbon Ave. Land Co, v. 
Town of Lake, Wis., 113 N. W. Rep. 1099. 














28. Legislative and Judicial Functions.—It 
is a judicial function to determine the proper 
subjects for police regulation and a legislative 
function to determine the expediency of regu- 
lation subject to judicial supervision.—State v. 
Redmon, Wis., 114 N. W. Rep. 137. 


29. Regulation of Junk Dealers.—Rev. St. ~ 
1906, secs. 4413, 4414, requiring junk dealers and 
dealers in second-hand articles to put up a 
sign, keep books, and retain goods for 30 days 
before sale, are a necessary exercise of the po- 
lice powers.—Phillips v. State, Ohio, 82 N. EB. 
Rep. 1064. 

30. Right to Remedy for Injury.—If Py L. 
1898, p. 476, excludes, in the absence of proof 
of express malice or failure to retract on re- 
quest, all allowance of compensation for gen- 
eral injury, such construction would render the 
act unconstitutional; the legislature having no 
power to authorize a newspaper publisher or 
any other citizen to injure his neighbor’s repu- 
tation without compensation.—Neafie v. Hobo- 
ken Printing & Publishing Co., N. J., 68 Atl. 
Rep. 146. 

31. Uniformity of Taxation.—Compromise 
act of 1893, authorizing county commissioners 
to determine whether a compromise as to a de- 
linquent tax should be effected, is not uncon- 
stitutional as devolving judicial powers on ad- 
ministrative officers.—Lincoln Mortgage & Trust 
Co. v. Davis, Kan., 92 Pac. Rep. 707. 


32. Contracts—Validity—One who receives 
the damages awarded for the taking of his 
property for public purposes, but who by ex- 
press agreement reserves claim for interest on 
the award, held entitled to maintain an action 
for such interest.—Grote v. City of New York, 
N. Y., 82 N. E. Rep. 1088. 


33. Corporations—Contracts.—In an action 
for services based on minutes of corporation, 
held that the corporation could not defend on 
the ground that the meeting to which the min- 











‘utes referred had been illegally called.—Wyss- 


Talman v. Beaver Valley Brewing Co., Pa., 68 
Atl. Rep. 187. 

34.——Contract of Employment. — Where 
plaintiff, a stockholder and manager, performs 
manual labor for a corporation at the instance 
of a director and majority stockholder in con- 
trol thereof, and the corporation receives the 
benefit of it, plaintiff may recover its value.— 
Huntington Fuel Co. v. McIlwaine, Ind., 82 N. E. 
Rep. 1001. 

35. Powers of States to Regulate.—The 
legislature has power to prescribe the condi- 
tions on which foreign corporations may do 
business within the state and as a condition 
precedent to their invoking the jurisdiction of 
its courts.—International Trust Co. v. A. Les- 
chen & Sons Rope Co., Colo., 92 Pac. Rep. 727. 


36. Subscription to Stock.—Where persons 
subscribed for bonds of a corporation under the 
condition that they should receive an equal 
amount of stock therewith, the money paid on 
the subscription was payment for the bonds 
alone.—Gillett v. Chicago Title & Trust Co., II, 
82 N. E. Rep. 891. 


37. Costs—Persons Liable.—In mandamus to 
compel town officers to issue a warrant for the 
payment of an allowed claim, relator, on being 
successful, was entitled to costs against the 
town supervisors personally.—Wunderlich v. 
Kalkofen, Wis., 113 N. W. Rep., 1091. 


38. Covenants—Consideration—In an action 
by owners of other property to enforce a re- 
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strictive covenant, an allegation that plaintiffs 
bought their property in good faith in the be- 
lief that the covenant was valid did not ob- 
viate the necessity of an allegation that the 
covenant entered into the consideration for the 
purchase.—Judd v. Robinson, Colo., 92 Pac. Rep. 
724. 

39. Criminal Evidence—Conduct of Blood- 
hounds Following Trail—To make competent 
evidence of the conduct of bloodhounds in trail- 
ing one accused of crime, it is necessary that 
a preliminary foundation be laid.—State v. 
Dickerson, Ohio, 82 N. E. Rep. 969. 

40. Dying Declarations.—Where a dying 
declaration was in writing, signed by the decla- 
rant, and was lost, parol evidence of its con- 
tents was admissible, and where such a copy 
was afterwards without objection received in 
evidence, there was no prejudicial error in 
striking out the parol] testimony, where it did 
not substantially differ from the copy.—State v. 
Barnes, N. J., 68 Atl. Rep. 145. 

41. Challenges to Jurors.—On trial of two 
persons jointly indicted, held that while per- 
emptory challenges should have been made 
with the concurrence of both defendants, any 
error was harmless where the rest of the panel 
was left from which a jury was _ selected.— 
State v. Moore, N. J., 68 Atl. Rep. 163. 

42. Confessions.—A statement by an ac- 
cused is voluntary unless made under the in- 
fluence of a threat or menace which inspired 
dread or alarm, or induced by artifice or by 
promise or inducement of profit or amelioration 
of punishment.—Anderson y. State, Wis., 114 N. 
W. Rep. 112. 

43. Evidence.—Where a defendant calls out 
from the prosecutrix the description of the as- 
sailant, the person to whom complaint was made 
can testify that nrosecutrix said the assault 
had been committed by a negro and give the 
description of him then made.—Younger Vv. 
State, Neb., 114 N. W. Rep. 17%. 

44. Newly Discovered Evidence.—The court 
is without jurisdiction to grant a new trial in 
a criminal case on the ground of new.y discov- 
ered evidence after the expiration of the term 
at which accused was convicted and sentenced. 
—Saleen v. People, Colo., 92 Pac. Rep. 731. 

45. Damages—Instruction.—A person negli- 
gently injured while boardjng a street car, ai- 
though physically unsound before the accident, 
is entitled to damages for such accident as ag- 
gravated her previously diseased condition.— 
Houston Electric Co. v. Green, Tex., 106 S. W. 
Rep. 463. 

46. Deeds—Conditions.—A condition in a 
deed prohibiting the sale of intoxicating liquors 
on the premises conveyed, under penalty of for- 
feiture, inserted with a view of promoting the 
social and moral welfare of the community by 
preventing intemperance, is valid.—Burdell v. 
Grandi, Cal., 92 Pac. Rep. 1022. 

47. Conditions.—Where a grantor executes 
@ warranty deed with the understanding that 
the grantee will extinguish the grantor’s 
debt to a third person, the grantee, to perfect 
his title and give force to the conveyance, must 
pay the debt.—Duell v. Leslie, Mo., 106 S. W. 
Rep. 489. 

48. Delivery.—Possession by the grantee of 
a duly executed deed creating a presumption of 
delivery, the burden is upon him denying deliv- 
ery to prove his claim by strong evidence.— 
Towne v. Towne, Cal., 92 Pac. Rep. 1059. 

49. Descent and Distributicn—Prcperty Sub- 





























ject.—A conveyance of real estate reserving ti- 
tle in the grantor to secure the price held not 
an executory contract in the sense that on the 
death of the grantor the real estate descends 
to his heirs.—Bledsoe v. Fitts, Tex., 105 S. W. 
Rep. 1142. 

50. Divorce—Adultery.—Where adultery is 
condoned conditionally, a breach of the con- 
dition revives the original offense and author- 
izes a divorce therefor.—Cozard v. Cozard, 
Wash., 92 Pac. Rep. 935. 


51. Druggists—Sale of Cocaine —Under Act 
March 9, 1905, Laws 1905, p. 145, Sec. 1 (Ann. 
St. 1906, Sec. 3044-1, prohibiting the sale of 
cocaine except on prescription, etc., held that a 
physician who was also a pharmacist, could not 
sell cocaine and afterwards write a prescrip- 
tion to cover it.—State v. Willis, Mo., 106 S. 
W. Rep. 584. 

52. Easements—Title by Prescription. — The 
use and enjoyment which will give title by pre- 
scription to an easement or other incorporeal 
right is substantially the same in quality and 
characteristics as the adverse possession which 
will give title to real estate—Hume v. Rogue 
River Packing Co., Ore., 92 Pac. Rep. 1065. 


53. Ejectment—Growing Crops—Crops grow- 
ing on real estate when the successful party in 
ejectment is placed in possession, are part of 
the real estate belonging to such successful 
party.—Harrod v. Burke, Kan., 92 Pac. Rep. 
1128. 

54. Title and Possession.—At common law 
a wife, as a tenant by the entirety, could not 
maintain ejectment in her own name and could 
not be joined with her husband as party plain- 
tiff.—Hough v. Jasper County Light & Fue! Co., 
Mo., 106 S. W. Rep. 547. 


55. Eleetion—Special Election—Unrder the 
express provisions of Primary Election Law 
1887, p. 281, Sec.,1, such act is not applicable 
to special elections held to fill vacancies in of- 
fice.—State y. Patterson, Mo., 105 S. W. Rep. 
1048. 

56. Election of Remedies—Irconsistent Rem- 
edies.—One who, instead of suing for a trespass 
on land in the ec'reuit court where the land is 
located, sues for the value of the timber cut 
and avpropriated in a court which does not have 
jurisdiction of the trespass, is bound by his 
election.—Roberts v. Moss, Ky., 106 §. W. Rep. 
297. 

57. Estoppel—Warranty Deed.—Though a 
power did not authorize the grantee to make 
a warranty deed, such deed passed the after- 
acquired title of the grantor of the power by 
estoppel.—J. M. Guffey Petroleum Co. v. Hooks, 
Tex., 106 S. W. Rep. 690. 


58. Evidence—Documentary Evidence.—The 
fact that an ancient, duly executed deed was 
found among the papers of one of the grantees 
in the possession of his daughter instead of 
among the pub‘ic archives does not throw sus- 
picion on it.—Frugia v. Trueheart, Tex., 106 S. 
W. Rep. 736. 


59. Execution—Issuance. — Under Rev. St. 
1895, art. 1340, an execution to satisfy the de- 
ficiency on the foreclosure of a vendor's lien is 
authorized, though the judgment contains no 
provision therefor.—Ryan v. Raley, Tex., 106 S. 
W. Rep. 750. 

60. Redemption.—Courts of equity may, 
upon a proper showing, relieve judgment debt- 
ors whose property has been sold on execution 
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from a failure to redeem within the statutory 
period.—Bunting yv. Haskell, Cal., 93 Pac. Rep. 
110. 

61. Executors and Administrators—Foreign 
Administrator.—A foreign administrator may 
take possession of the estate of his intestate in 
Kentucky if he can get the assets without suit. 
—Fidelity Trust Co. v. Williams, Ky., 105 S. W. 
Rep. 952, ; 

62. Funds of Estate.—A wife’s claim to 
subject the proceeds of a bank deposit to an 
indebtedness against her husband’s estate held 
to depend on whether he reserved the income 
of certain property conveyed to his children— 
McCormick v. National Bank of Commerce, Tex., 
106 S. W. Rep. 747. 

63. Interest.—Under the statutes charging 
administrators with interest after two years, 
evidence that the estate was complicated and 
that suits were pending against it held insuffi- 
cient to relieve administrators from such liabil- 
ity.—Steel’s Adm’rs. v. Lewis, Ky., 105 S. W. 
Rep. 1191. 

64. Fish—Pleading on Proof.—A “fishery,” 
which is a right to employ within a particular 
stretch of water lawful means for the taking 
of fish which may be found there, is to be dis- 
tinguished from a “fishing place,” which is the 
right to use a particular shore or beach as a 
basis for carrying on the business, enable the 
court to determine whether the alteration is 
forgery within Pen. Code, § 840.—State v. Mit- 
ten, Mont., 92 Pac. Rep. 969. 

65. Fixtures—Intervener.—Where S. wrong- 
fully removed intervener’s house, which was 
then a chattel to land belonging to S.,; and then 
conveyed house and land to plaintiff, the house 
did not thereby become a fixture as against in- 
tervener.—Eisenhauer v. Quinn, Mont., 93 Pac. 
Rep. 38. 

66. Fraud—Representations.—False and ma- 
terial representations inducing one to sign a 
contract held a defense, though not known to be 
false when made.—United States Gypsum Co. v. 
Shields. Tex., 106 S. W. Rep. 724 

67. Frauds, Statute of—lInterest in Real Prop- 
erty.—Where the owner of land orally offers it 
to a school district for a schoolhouse, so long 
as it shall be used for that purpose, and the dis- 
trict, accepts the offer and builds a permanent 
schoolhouse, an equitable title and right of pos- 
session is vested in the district—Dyer  v. 
School Dist. No. 111, Kan., 92 Pac. Rep. 1122. 

68. Fraudulent Conveyances—Form of Rem- 
edies.—A plaintiff cannot recover in ejectment 
on the ground that a deed valid on its face, un- 
der which defendant claims title, was in fact 
made to defraud creditors since it could not be 
attacked collaterally, or otherwise than in a 
proceeding in equity.—White v. Schroetter, Mo., 
106 S. W. Rep. 521. 

69. Gifts—BEvidence.—Evidence in a proceed- 
ing to tax notes as omitted property held not 
to show a change of ownership from the one 
proceeded against to his then minor son by gift. 
—Commonwealth v. Perkins, Ky., 106 S. W. 
Rep. 810. 

70. Habeas Corpus—Proceedings.—Even if 
the court on habeas corpus has authority to go 
behind the judgment to inquire whether there 
was such a hearing as would support it, such 
inquiry cannot be had where the entire proceed- 
ings upon the hearing are not before the court. 
—Ex parte Testard, Tex., 106 S. W. Rep. 319. 

71. Health—vValidity of Regulations.—An or- 
dinance of San Francisco prohibiting burials in 











cemeteries within the municipality, adopted af- 
ter the passage of Pen. Code, § 297, held valid 
as a reasonable exercise of the police power.— 
Laurel Hill Cemetery v. City & County of San 
Francisco, Cal., 93 Pac. Rep. 70. 


72. Holidays—Special Holidays—One charg- 
ed with felony cannot complain because his case 
is set down for trial on a day declared by the 
governor a special holiday, under Act Nov. 23, 
1907.—Risser v. Superior Court of County of 
Sacramento, Cal.. 93 Pac. Rep. 85. 

73. Homestead—Conveyance.—A wife’s dec- 
laration of homestead held to have become ef- 
fectual. on delivery of a deed of the premises to 
her husband, under a previous oral agreement, 
defeating a subsequent conveyance by the hus- 
band, under Civ. Code, § 242.—Towne v. Towne, 
Cal., 92 Pac. Rep. 1050. 

74. Setting Apart.—Where the _ separation 
between husband and wife was not permanent 
and was caused by his cruel treatment, and such 
separation was not voluntary,ethe wife was en- 
titled to a homestead out of his estate on his 
death.—In re McVay’s Estate, Idaho, 93 Pac. 
Rep. 28. 

75. Homicide—Manslaughter. — A husband 
who kills his wife’s insulter the first time he 
meets him after being informed of the insult 
and while so overcome by rage that his mind 
is incapable of cool reflection is guilty only of 
manslaughter.—Stewart v. State, Tex., 106 S. W. 
Rep. 685. 

76. Hospitalsa—State Fund.—Moneys received 
by the State Treasurer, under Act March 19, 
1907, (Laws, 1907, p. 309), § 15, held moneys 
“derived from the payment into the state treas- 
ury,” etc., within Act April 15, 1907, (Laws, 
1907, vr. 37). § 27a.—State v. Gmelich, Mo., 106 8. 
W. Rep. 618. 

77. Husband and Wife—Coverture as a De- 
fense.—Under the statute authorizing a married 
woman to sue and to be sued as a single woman, 
coverture at the time of the execution of an in- 
strument, in effect a title bond, to be available 
as a defense, must be pleaded.—Belcher v. 
Pully, Ky., 106 S. W. Rep. 818. 

78. Separation Agreements.—A chancellor 
will scrutinize contracts between husband and 
wife, and will not uphold them in the husband’s 
favor against the wife if unfair to her, though 
made in view of a separation.—Kline v. Kline, 
Ky., 105 S. W. Rep. 1189. 

79. Imdictment and Information—Conviction 
of Lesser Offense.—A conviction for an offense 
less than that on which & prosecution is based 
may be sustained where the information alleges 
the existence of all the essential facts constitut- 
ing such less offense.—State v. Way, Kan., 93 
Pac. Rep. 159. a 

80. Homicide.—Under an indictment for 
murder, the defendant may be prosecuted for 
any degree of homicide-—Commonwealth _ v. 
Couch, Ky., 106 S. W. Rep. 830. 

81. Infants—Notes.—Where a father did busi- 
ness in the name of his minor son, and gave a 
note signed by both for goods purchased, but 
the son had neither possession nor benefit from 
the goods, he was not liable—Memphis Coffin 
Co. v. Patton, Tex., 106 S. W. Rep. 697. 

82. Injunction—Grounds.—A court of equity 
will enjoin a public act which is a public nuis- 
ance, in its effect on the public morals, etc., not- 
withstanding it may also be a crime.—State v. 
Canty, Mo., 105 S. W. Rep. 1078. 

83. I Per Custody.—Insane asy- 
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lum authorities may not commit a person there- 
to without a legal inquiry except in case of one 
violently or dangerously insane, who may gen- 
erally be confined temporarily without warrant 
until the necessary proceedings can be had.— 
Byers v. Solier, Wyo., 93 Pac. Rep. 59. 


84. Imterest—Failure to Make Advanced Pay- 
ment.—Where a contract provides for advance 
payments which are to bear interest, in an ac- 
tion for failure to make the advance payments, 
judgment for interest from the time they be- 
came due held erroneous.—Krebs Hop Co. v. 
Livesley, Ore., 92 Pac. Rep. 1084. 

85. Interpleader—Attorney’s Fees.—On a bill 
of interpleader in an action to recover a bank 
deposit, the court should have rendered judg- 
ment for the full amount of the deposit less an 
amount awarded to the bank as an attorney’s 
fee for filing the bill——McCormick v. National 
Bank of Commerce, Tex., 106 S. W. Rep. 747. 

86. Intoxicating Liquors—Liquor Dealers’ 
Bond.—A suit by*an aggrieved party on a liquor 
dealer’s bond to recover statutory liquidated 
damages for breaches thereof is in the nature 
of recovery of statutory penaities—Jessee v 
De Shong, Tex., 105 S. W. Rep. 1011. 

87. Judgment—Collateral Attack.—An attack 
on a judgment is collateral if the action or pro- 
ceeding has an independent purpose and con- 
templates some other relief than the mere set- 
ting aside of the judgment.—O’Neill v. Potvin, 
Idaho, 93 Pac. Rep. 20. 


88. Persons Concluded.—An order of a pro- 
bate court setting aside property to a guardian 
as a homestead for a minor held not binding on 
the owner of an interest in the property.—Wi'- 
liams vy. Jones, Tex., 106 S. W. Rep. 755. 

89. Res Judicata.—A trespass on land and 
a conversion of gaods in one continuous trans- 
action constitutes one cause of action, and a re- 
covery for the goods or for trespass bars an 
action for the other.—Roberts v. Moss, Ky., 106 
S. W. Rep. 297. 

90. Jury—Evidence.—One who intends to 
commit an act which is both a crime and a pub- 
lic nuisance has no constitutional right to com- 
mit it in order that he may thereafter enjoy the 
right of trial by jury.—State v. Canty, Mo., 105 
S. W. Rep. 1078. : 

91. Landlord and Tenant—Eviction of Tenant. 
—aA constructive eviction cannot be claimed by 
a tenant because of the acts of another tenant 
of a portion of the premises unless the landlord 
is responsible therefor—French v. Pettingill, 
Mo., 106 S. W. Rep. 5765. 


92. Lease.—In an action by tenants against 
their landlords on a contract to furnish water 
for irrigation, plaintiffs could not recover by 
proving a contract by which the landlords war- 
ranted that an irrigation company would per- 
form its contract with the landlords to furnish 
such water.—Stockton v. Brown, Tex., 106 S. W. 
Rep. 423. 

93. Limitation of Actions—<Action on Attach- 
ment.—An attachment bond is included under 
Rev. St. 1899, § 4272 (Ann. St. 1906, p. 2347), 
and suit may be brought thereon within 10 
years from accrual of cause of action.—State 
v. Brown, Mo., 106 S. W. Rep. 630. 

94. Debts of Municipalities.—The rule that 
limitations do not run in favor of a municipali- 
ty on its outstanding warrants until it has mon- 
ey to redeem them does not apply to its ordinary 
bonded indebtedness.—Schoenhoeft v. Board of 

















Com’rs of Kearny County, Kan., 92 Pac. Rep. 
1097. 

95. Lis Pendens—Rights Affected.—All per- 
sons entering on the possession of premises af- 
ter action for recovery thereof held presumed 
to have entered under the defendant therein.— 
Harrod v. Burke, Kan., 92 Pac. Rep. 1128. 


96. Lost Instruments—Deeds.—Where it is 
sought to establish a lost deed, evidence of sales 
and resales of Jand under the claim of owner- 
ship by the vendees, general reputation of own- 
ership, and nonclaim by persons who would oth- 
erwise have been the owners, is admissible.—J. 
M. Guffey Petroleum Co., v. Hooks, Tex., 106 
S. W. Rep. 690. 

97. Mandamus—Local Option Election.—The 
refusal of a county judge to make publication 
of the result of a local option election held a 
substantial refusal to perform a statutory duty, 
and mandamus will not lie to vacate an order 
of the district judge compelling the county 
judge to make such _ publication.—Thorne v. 
Moore, Tex., 105 S. W. Rep. 985. 

98. Master and Servant—Injury Received by 
Employee.—In an action by an employee for in- 
juries received through a defective machine, 
certain evidence held competent as tending to 
show the condition of the machine at the time 
of the accident.—Brunger v. Pioneer Roll Pa- 
per Co., Cal., 92 Pac. Rep. 1043. 

99. Injury to Servant.—Railroad operatives 
held entitled to assume that the company had 
used reasonable care to keep the’ track and 
roadbed in a reasonably safe condition and did 
not assume risks of which they had no knowl- 
edge resulting from the railroad company’s 
failure so to do.—Hach v. St. Louis, I. M. & S. 
Ry. Co., Mo., 106 S. W. Rep. 525. 


100. Injury to Servant.—Whether the haz- 
ard in obeying an order from a superior is so 
great that a reasonably prudent man would not 
undertake it, and whether, when undertaken the 
employee proceeded with reasonable care, held 
questions for the jury.—St. Louis & S. F. R. Co. 
v. Morris, Kan., 93 Pac. Rep. 153. 


101. Master’s Liability for Injury to Ser- 
vant.—It is not recognized by the courts of the 
United States as a rule, or common law, that 
where a servant is injured by the concvrrent 
negligence of a master and fellow servant no 
action will lie against the master.—Chandler v. 
St. Louis & §. F. R. Co., Mo., 106 S. W. Rep. 553. 


102. Negligence of Switchman.—A railroad 
switchman’s death having been caused by neg- 
ligence in the operation of certain cars at night, 
facts held not to raise an issue as to defendant’s 
negligence in failing to provide decedent with 
a reasonably safe place to work.—Galveston, 
H. & S. A. Ry. Co. v. Berry, Tex., 105 S. W. 
Rep. 1019. 


103. Mechanics’ Liens—Filing Lien.—A mate- 
rialman cannot extend the time for filing a lien 
by proof that he sent to a building for the con- 
tractor 40 cents worth of material after time 
for filing had expired, there being no evidence 
that it was necessary.—Valley Lumber & Mfg. 
Co. v. Nickerson, Idaho, 93 Pac. Rep. 24. 


104. Mines and Minerals—Mining Partner- 
ships.—A “grub-stake” contract does not consti- 
tute a partnership, unless the agreement extends 
beyond the mere furnishing of supplies as a 
consideration of a participation in discoveries.— 
Costello v. Scott, Nev., 93 Pac. Rep. 1. 
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105. Mortgages—Absolute Deed.—A deed ab- 
solute on its face will not be held a mortgage 
unless the relation of debtor and creditor exists 
between the grantor and grantee, and it was 
the intention of the parties to secure the pay- 
ment of such debt.—Duell v. Leslie, Mo., 106 S. 
W. Rep. 489. 

106. Foreclosure.—A voidable sale under a 
mortgage foreclosure decree cannot be over- 
thrown in a collateral proceeding brought more 
than five years after the sale-——Bechtel v. Wier, 
Cal. 93 Pac. Rep. 75. 

107. Municipal Corporation—Injury to Pedes- 
trian.—A city ordinance granting defendant the 
right to take water from a tap for use on an ad- 
joining building did not authorize defendant 
to maintain a hose taut across the sidewalk at 
a height dangerous to pedestrians.—Lattimore 
v. Union Electric Light & Power Co., Mo., 106 
S. W. Rep. 543. 

108. Powers.—The legislature has power 
to pass acts curing a failure to comply with 
statutory requirements that might originally 
have been dispensed with in the proceedings of 
municipal corporations.—Board of Education of 
City and County of San Francisco v. Hyatt, Cal., 
93 Pac. Rep. 117. 

109. Public Improvements.—A written de- 
mand by the mayor at the council’s instigation 
upon the contractor to furnish the repairing 
material had no binding effect on the city.— 
Mulligan v. City of Lexington, Mo.,. 105 S. 
W. Rep. 1104. 

110. Public Improvements.—In an action 
against the surety of a contractor on his bond 
to recover for material sold the contractor, the 
testimony is sufficient where it makes out a 
prima facie case of delivery and use.—National 
Surety Co. of New York v. Wyandotte Coal and 
Lime Co., Kan., 92 Pac. Rep. 1111. 

111. Police Powers.—An ordinance prohib- 
iting the soliciting of customers for a hotel, on 
a depot platform, held none the\less valid be- 
cause the platform on which the soliciting is 
prohibited is the property of the railroad com- 
pany.—Emerson v. Town of MeNeil, Ark., 106 
S. W. Rep. 479. 

112. Use of Streets.—A city has the right 
to permit the use of its streets for the erection 
of poles and feed wires for use in connection 
with a street railway system.—Beaumont Trac- 
tion Co. v. Brock, Tex., 106 S. W. Rep., 460. 

113. Use of Streets.—A delivery wagon dri- 
ver, who suddenly turns his wagon across the 
street without looking to see if anybody is in 
the way is negligent—wWistrom v. Redlick 
Bros.. Cal., 92 Pac. Rep. 1048. 

114. Navigable Waters—Lands Under Water. 
—Plaintiff’s title to the uplands adjacent to that 
part of the Rogue River above high tide water 
runs only to ordinary high-water mark, and 
cannot be made the basis of an exclusive right 
to fish in its waters——Hume v. Rogue River 
Packing Co., Ore., 92 Pac. Rep. 1065. 

115. Negligence—Care Required at Crossing. 
—Whether a 16-year-old girl was negligent in 
failing to take precautions against her step- 
father’s driving into a position of danger held 
for the injury.—Zalotuchin v. Metropolitan St. 
Ry. Co., Mo., 106 S. W. Rep. 548. 

116. New Trial—Errors.—Where a judgment 
was excessive through oversight on the part of 


























the trial judge, the court was authorized on a 
motion for a new trial to deny the same on 
plaintiff’s filing a remission of the excess.—Cos- 
tello v. Scott, Nev., 93 Pac. Rep. 1. 

117. Nuisance—Elements.—Without reference 
to the particular locality in which it is carried 
on, blasting is not so intrinsically dangerous as 
to be ipso facto a nuisance, but the blaster’s 
liability depends on negligence.—Houghton v. 
Loma Prieta Lumber Co., Cal., 93 Pac. Rep. 82. 

118.——Private Nuisance.—In an action for 
damages caused by a private nuisance, whether 
plaintiffs legal rights were invaded held un- 
der the evidence for the jury.—Bradbury Marble 
Co. v. Laclede Gas Light Co., Mo., 106 S. W. 
Rep. 594. 


119. Pardon — Constitutional Provisions. — 
Under Const. art 6, Sec. 18, the governor -held 
empowered to pardon a criminal while the lat- 
ter’s case is pending final determination in the 
supreme court.—Cole v. State, Ark., 106 S. W. 
Rep. 673. 


120. Partition—Property Subject—A home- 
stead can be partitioned when a survivor has 
conveyed her interest and the guardian of minor 
children has not been permitted to use the same 
under the order of court.—Williams v. Jones, 
Tex., 106 S. W. Rep. 755. 


121. Partnership—Dissolution.—Statement of 
proper method of determining items of expense 
chargeable to one of two partners in the busi- 
ness of packing and marketing raisins, each 
partner being himself a grower and turning 
over his crop to the firm to be marketed.—For- 
syth v. Butler, Cal., 93 Pac. Rep. 90. 


122. Payment—Absence of Proof.—In the ab- 
sence of proof to the contrary, it will be pre- 
sumed that money deposited in a bank to the 
credit of one of the parties to an award has 
been accepted by him.—Hegan v. Beckley, Ky., 
105 S. W. Rep., 969, 


123. Public Lands—Conflicting Purchaser.— 
As between conflicting purchasers of state non- 
agricultural timbered land, other things being 
equal, he whose application is first in time is 
first in right.—Bieber v. Lambert, Cal., 93 Pac. 
Rep. 94. 

124. —Reclamation.—Whether a payment for 
public land has been made directly in coin or 
by reclamation does not affect the liability 
to a contest before the patent has been issued. 
—Blakeley v. Kingsbury, Cal., 93 Pac. Rep., 129. 


125.——_Survey.—A holder of a state land cer- 
tificate on which an unlocated balance remain- 
ed held entitled to locate land thereunder from 
the date of the return to the general land office 
of correct field notes of the survey thereof.— 
Munson vy. Terrell, Tex., 105 S. W. Rep. 1114. 


126. Railroads—Actions.—A switchman who 
has signalled the engineer not to move cars 
while he is between them attempting to un- 
couple them has the right to act on the assump- 
tion that his signal will be obeyed.—Southern 
Pac. Co. v. Allen, Tex., 106 S. W. Rep. 441. 

127. Injuries to Animals.—Failure of per- 
son about to drive cattle on a railroad crossing 
to use his senses when by taking precautions the 
injury might have been avoided, will bar re- 
covery.—Union Pac. R. Co. v. Entsmjnger, Kan., 
92 Pac. Rep. 1095. ‘ 
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128. Injury at Crossing.—A traveler on a 
public road that intersects a railway at grade is 
entitled to use the crossing subject to the rail- 
road company’s rights of way, to which, when 
he has notice of the approach of a train, he must 
yield.—Kunz v. Oregon R. Co., Ore., 93 Pac. Rep. 
141. 

129. Killing Stock.—Where plaintiff’s ani- 
mals escaped onto defendant’s track through a 
right of way fence gate and were killed, the 
negligence of a third person in leaving the 
gate open during the night held the proximate 
cause of the accident.—International & G. N. R. 
Co. v. Russell, Tex., 106 S. W. Rep. 438. 

130. Receivers—Actions.—In receivership pro- 
ceedings, the notice required is only as to de- 
fendant, and ar appearance by defendant with- 
out objection to the appointment is conclusive 
as to creditors, unless there is collusion or 
fraud.—Ripy ;. Redwater Lumber Co., Tex., 106 
S. W. Rep. #/4. 

131. Replevin—Reservation of Title-—Where 
defendant sued H. in replevin to recover plain- 
tiff’s lumber and obtained possession under the 
writ, plaintiff was not bound to intervene nor 
await the determination of such suit before he 
could maintain replevin against defendant there- 
for.—Coleman v. Reynolds, Mo., 105 S. W. Rep. 
1070. 

132, Sales—Contracts.—The sale of a farm 
and assignment of payments due under a certain 
contract for the purchase of hops to be grown 
on the farm held not to render performance by 
the seller impossible, and hence recission by the 
buyer was not justifieed—Krebs Hop Co. v. 
Livesley, Ore., 92 Pac. Rep. 1084, 

133. Sequestration—Replevin Bond. — Two 
principals in a replevin bond in a sequestration 
proceeding being jointly and severally bound 
thereby, the securities are bound if judgment 
goes against either principal—Wandelohr v. 
Grayson County Nat. Bank, Tex., 106 S. W. Rep. 
413. 

134. Signatures—Affidavit and Bond.—A sig- 
nature to an attachment bond signed by a type- 
writer, if adopted by the party whose name is 
signed, is sufficient—B. F. Bridges & Son v. 
First Nat. Bank, Tex., 105 S. W. Rep. 1018. 

135. Statutes—Repeal.—Courts will not ap- 
ply the rule of appeal by implication unless it 
distinctly appears that it was the legislative in- 
tent to continue an entire system upon the sub- 
ject and to supersede all former systems on 
the same subject.—Jessee v. De Shong, Tex., 
105 S. W. Rep. 1011. 

136. Repeal.—Where a general intention is 
expressed by the legislature, and also a particu- 
lar intention incompatible with the general one, 
the particular intention will be considered an 
exception, and the two acts can stand together. 
—Paul vy. State, Tex. 106 S. W. Rep. 448. 

137. Street Railroads — Control of Public 
Highways.—The assent of the county court in 
control of public highways to the use of a high- 
way, by a street railway company is in the 
nature of a license, and must be shown by one 
claiming its protection.—Swinhart v. St. Louis 
& S. Ry. Co., Mo., 105 S. W. Rep. 1043. 

138. Sunday—Regulation. — Act March 12, 
1907 (Laws 1907, p. 223), providing for Sunday 
rest and prohibiting certain business places 
from being open on Sunday, is not objectionable 
as unreasonable.—State v. Dolan, Idaho, 92 
Pac. Rep. 995. 

















139. Taxation—Equalization. — A judgment 
by the state board of equalization being void 
for want of a quorum at the hearing the board 
had power on notice to the appellant to reopen 
the case and render judgment or finding by the 
full board.—Smoky Mountain Land. Lumber & 
Improvement Co. vy. Lattimore, Tenn., 105 S. W. 
Rep. 1028. 

140, Telegraphs and Telephones—Delay in 
Delivery of Message.—A telegraph company held 
liable for failure to deliver a telegram outside 
the free delivery limits in a reasonable time, 
where an extra charge for delivery outside said 
limits was paid by the sender when demanded.— 
Western Union Telegraph Co. v. Ayres, Tex., 105 
S. W. Rep. 1165. 

141. Failure to Deliver Message.—A tele- 
graph company held rot liable for special dam- 
ages for failure to deliver a telegram intend- 
ed to enable plaintiff to attend her brother’s 
funeral in the absence of notice of such purpose 
from the telegram or other sources.—Western 
Union Telegraph Co. v. Weniski, Ark., 106 S. 
W. Rep. 486. 

142. Trespass to Try Title—Lost Deed. — 
In trespass to try title where defendants claim 
title through a lost deed, a charge held not 
to place on plaintiffs the burden of showing 
that it was not executed.—Frugia v. Trueheart, 
Tex., 106 S. W. Rep. 736. 

143. Wendor and Purchaser — Mutuality of 
Contract.—The mutuality of a contract for sale 
of land held not to be destroyed by the fact that 
under its terms a party might terminate it by 
failing. to pay interest.—Tabcr v. Dallas Coun- 
ty, Tex., 106 S. W. Rep. 332. 

144. Waters and Water Courses — Riparian 
Rights.—Decedent’s interest in land having been 
devested by conveyances, held her administra- 
trix may not sue to set aside deeds to water 
and rivarian rights made before such convey- 
ances and to quiet title to such rights.—Rianda 
v. Watsonville Water & Light Co., Cal., 93 Pac. 
Rep. 79. 

145. Water Companies—An owner of 2 
water right acquired through conveyances from 
a water company held entitled to a headgate to 
irrigate his lands, in view of the contract exe- 
cuted by the water company and Mills’ Ann. St., 
Sec. 2288.—Downey v. Twin Lakes Land & Water 
Co., Colo., 92 Pac. Rep. 946. 

146. Weapons—Evidence.—A person who car- 
ries a broken pistol in a useless condition to a 
blacksmith for repairs, and finds the black- 
smith absent, is not guilty of carrying a pistol 
when he takes it away with him and later re- 
turns with it to the blacksmith.—Fitzgerald v. 
State, Tex., 106 S. W. Rep. 365. 

147. Witnesses—<Action for Malpractice.—A 

patient suing his physician for malpractice held 
to waive Rev. St. 1899, Sec. 4659 (Ann. St. 1906, 
p. 2539), only so far as the action discloses the 
ailment treated and the treatment. and a phy- 
sician examining the patient after the termina- 
tion of defendant’s treatment, with a view of 
further treatment, cannot testify.—Hartley v. 
Calbreath, Mo., 106 S. W. Rep. 570. 
148. Competency of.—One was incompetent 
to testify to criminative facts against accused 
where her husband whose case under a charge 
of the same offense, was undisposed of, did not 
testify.—Spencer v. State, Tex., 106 S. W. Rep. 
386. 














XUM 





